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FILED SENATE
GENERAL ASSEMBLY OF NORTH CAROLINA Mgr|314é210223
SESSION 2023 PRINCIPAL CLERK
S D
SENATE BILL DRS35122-NK-35
Short Title:  Changes to Liens and Foreclosures by HOAs. (Public)

Sponsors: Senator Smith (Primary Sponsor).

Referred to:

A BILL TOBE ENTITLED

AN ACT TO REQUIRE THAT NOTICE OF CLAIMS OF LIEN BE SERVED ON AN
OWNER BY UNITED STATES POSTAL SERVICE CERTIFIED MAIL AND TO
ELIMINATE ASSOCIATIONS' ABILITY TO FORECLOSE ON PROPERTIES FOR
UNPAID ASSESSMENTS.

The General Assembly of North Carolina enacts:

SECTION 1. G.S. 47C-3-116 reads as rewritten:
"8 47C-3-116. Lien for sums due the association; enforcement.

(©) A claim of lien shall set forth the name and address of the association, the name of
the record owner of the unit at the time the claim of lien is filed, a description of the unit, and the

amount of the lien claimed. A-elaim-of-lien-may-alse-appeinta-trustee-to-conduct-aforeclosure
as-provided-in-subsection{f-of this-section—The claim of lien must sufficiently inform the owner

that a lien is being placed on the property. The first page of the claim of lien shall contain the

following statement in print that is in boldface, capital letters, and no smaller than the largest
print used elsewhere in the document:
"THIS DOCUMENT CONSTITUTES A LIEN AGAINST YOUR PRQPERJ‘ALAND—HL'FHE

HNDER—N@R—'FH—GAR-OI:LN-A—EA-WJPROPERTY "
The claim of lien must be sent to the owner by certified mail. The person signing the claim of
lien on behalf of the association shall attach to and file with the claim of lien a certificate of

serV|ce attestlng to the attempt of serV|ce on the record ewner—whwhsemee—shau—beﬂttempted
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owner. A lien for unpaid assessments is extinguished unless proceedings to enforce the lien are
instituted within three years after the filing of the claim of lien in the office of the clerk of superior
court.

(d) A claim of lien filed under this section is prior to all liens and encumbrances on a unit
except (i) liens and encumbrances, specifically including, but not limited to, a mortgage or deed
of trust on the unit, recorded before the filing of the claim of lien in the office of the clerk of
superior court and (ii) liens for real estate taxes and other governmental assessments and charges
against the unit. This subsection does not affect the priority of mechanics' or materialmen's liens.

(e The association shall be entitled to recover the reasonable attorneys' fees and costs it
incurs in connection with the collection of any sums due. A unit owner may not be required to
pay attorneys' fees and court costs until the unit owner is notified in writing of the association’s
intent to seek payment of attorneys' fees, costs, and expenses. The notice must be sent by
first-class mail to the physical address of the unit and the unit owner's address of record with the
association and, if different, to the address for the unit owner shown on the county tax records
for the unit. The association must make reasonable and diligent efforts to ensure that its records
contain the unit owner's current mailing address. Notwithstanding anything to the contrary in this
Chapter, there shall be no requirement that notice under this subsection be mailed to an address
which is known to be a vacant unit or a unit for which there is no United States postal address.
The notice shall set out the outstanding balance due as of the date of the notice and state that the
unit owner has 15 days from the mailing of the notice by first-class mail to pay the outstanding
balance without the attorneys' fees and court costs. If the unit owner pays the outstanding balance
within this period, then the unit owner shall have no obligation to pay attorneys' fees, costs, or
expenses. The notice shall also inform the unit owner of the opportunity to contact a
representative of the association to discuss a payment schedule for the outstanding balance as
provided in subsection (i) of this section and shall provide the name and telephone number of the
representative.
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Q) The association, acting through its executive board and in the board's sole discretion,
may agree to allow payment of an outstanding balance in installments. Neither the association
nor the unit owner is obligated to offer or accept any proposed instaliment schedule. Reasonable
administrative fees and costs for accepting and processing installments may be added to the
outstanding balance and included in an installment payment schedule. Reasonable attorneys' fees
may be added to the outstanding balance and included in an installment schedule after the unit
owner has been glven notice, as requwed in subsectlon (e) of thls section. Attemeys—feesrmeeﬁed

() Where the holder of a first mortgage or first deed of trust of record or other purchaser
of a unit obtains title to the unit as a result of foreclosure of a first mortgage or first deed of trust,
the purchaser and its heirs, successors, and assigns shall not be liable for the assessments against
the unit which became due prior to the acquisition of title to the unit by the purchaser. The unpaid
assessments shall be deemed to be common expenses collectible from all the unit owners,
including the purchaser, its heirs, successors, and assigns. For purposes of this subsection, the
term "acquisition of title" means and refers to the recording of a deed conveying title or the time
at which the rights of the parties are fixed following the foreclosure of a mortgage or deed of
trust, whichever occurs first."

SECTION 2. G.S. 47F-3-116 reads as rewritten:
"8 47F-3-116. Lien for sums due the association; enforcement.

(c) A claim of lien shall set forth the name and address of the association, the name of
the record owner of the lot at the time the claim of lien is filed, a description of the lot, and the

amount of the lien claimed. A-claim-of-lien-may-also-appeinta-trustee-to-conduct-aforeclosure;
as-previded-n-subsection{f-of thisseetion—The claim of lien must sufficiently inform the owner

that a lien is being placed on the property. The first page of the claim of lien shall contain the

following statement in print that is in boldface, capital letters, and no smaller than the largest
print used elsewhere in the document:
"THIS DOCUMENT CONSTITUTES A LIEN AGAINST YOUR PRQPER—'DAAND—LF;HE
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ELN-DER—N@R—'FH—GARQI:LNA—EA—W—PROPERTY
The claim of lien must be sent to the owner by certified mail. The person signing the claim of
lien on behalf of the association shall attach to and file with the claim of lien a certificate of

serV|ce attestlng to the attempt of serV|ce on the record ewnet—whteheemeeehatl—beattempted

ther&tsrne—umedétates—pestamddress—owner A I|en for unpald assessments is extlngmshed

unless proceedings to enforce the lien are instituted within three years after the filing of the claim
of lien in the office of the clerk of superior court.

(d) A claim of lien filed under this section is prior to all liens and encumbrances on a lot
except (i) liens and encumbrances, specifically including, but not limited to, a mortgage or deed
of trust on the lot, recorded before the filing of the claim of lien in the office of the clerk of
superior court and (ii) liens for real estate taxes and other governmental assessments and charges
against the lot. This subsection does not affect the priority of mechanics' or materialmen's liens.

(e The association shall be entitled to recover the reasonable attorneys' fees and costs it
incurs in connection with the collection of any sums due. A lot owner may not be required to pay
attorneys' fees and court costs until the lot owner is notified in writing of the association's intent
to seek payment of attorneys' fees, costs, and expenses. The notice must be sent by first-class
mail to the physical address of the lot and the lot owner's address of record with the association
and, if different, to the address for the lot owner shown on the county tax records for the lot. The
association must make reasonable and diligent efforts to ensure that its records contain the lot
owner's current mailing address. Notwithstanding anything to the contrary in this Chapter, there
shall be no requirement that notice under this subsection be mailed to an address which is known
to be a vacant lot on which no dwelling has been constructed or a lot for which there is no United
States postal address. The notice shall set out the outstanding balance due as of the date of the
notice and state that the lot owner has 15 days from the mailing of the notice by first-class mail
to pay the outstanding balance without the attorneys' fees and court costs. If the lot owner pays
the outstanding balance within this period, then the lot owner shall have no obligation to pay
attorneys' fees, costs, or expenses. The notice shall also inform the lot owner of the opportunity
to contact a representative of the association to discuss a payment schedule for the outstanding
balance, as provided in subsection (i) of this section, and shall provide the name and telephone
number of the representative.
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Q) The association, acting through its executive board and in the board's sole discretion,
may agree to allow payment of an outstanding balance in installments. Neither the association
nor the lot owner is obligated to offer or accept any proposed installment schedule. Reasonable
administrative fees and costs for accepting and processing installments may be added to the
outstanding balance and included in an installment payment schedule. Reasonable attorneys' fees
may be added to the outstanding balance and included in an installment schedule after the lot
owner has been glven notice, as requwed in subsectlon (e) of thls sectlon Attemeys—fees—meu#eel

() Where the holder of a first mortgage or first deed of trust of record or other purchaser
of a lot obtains title to the lot as a result of foreclosure of a first mortgage or first deed of trust,
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the purchaser and its heirs, successors, and assigns shall not be liable for the assessments against
the lot which became due prior to the acquisition of title to the lot by the purchaser. The unpaid
assessments shall be deemed to be common expenses collectible from all the lot owners,
including the purchaser, its heirs, successors, and assigns. For purposes of this subsection, the
term "acquisition of title" means and refers to the recording of a deed conveying title or the time
at which the rights of the parties are fixed following the foreclosure of a mortgage or deed of
trust, whichever occurs first."

SECTION 3. This act is effective when it becomes law and applies to all claims of
lien filed on or after that date.
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