Article 5A.
North Carolina Toxic Vapors Act.
§ 90-113.8A. Title.
This Article shall be known and may be cited as the "North Carolina Toxic Vapors Act."
(1971, c. 1208, s. 1.)
§ 90-113.9. Definitions.
For purposes of this Article, unless the context requires otherwise,
(1)
"Intoxication" means drunkenness, stupefaction, depression, giddiness,
paralysis, irrational behavior, or other change, distortion, or disturbance of the
auditory, visual, or mental processes.
(2)
"Commission" means the Commission for Mental Health, Developmental
Disabilities, and Substance Abuse Services, established under Part 4 of Article
3 of Chapter 143B of the General Statutes. (1971, c. 1208, s. 1; 1979, c. 671, s.
1; 1981, c. 51, s. 10; 1995, c. 509, s. 40.)
§ 90-113.10. Inhaling fumes for purpose of causing intoxication.
It is unlawful for any person to knowingly breathe or inhale any compound, liquid, or chemical
containing toluol, hexane, trichloroethane, isopropanol, methyl isobutyl ketone, methyl cellosolve
acetate, cyclohexanone, ethyl alcohol, or any other substance for the purpose of inducing a
condition of intoxication. This section does not apply to any person using as an inhalant any
chemical substance pursuant to the direction of a licensed medical provider authorized by law to
prescribe the inhalant or chemical substance possessed. (1971, c. 1208, s. 1; 1979, c. 671, s. 2;
2007-134, s. 1.)
§ 90-113.10A. Alcohol vaporizing devices prohibited.
It shall be unlawful for any person to knowingly manufacture, sell, give, deliver, possess, or
use an alcohol vaporizing device. As used in this section, "alcohol vaporizing device" or "AVD"
means a device, machine, apparatus, or appliance that is designed or marketed for the purpose of
mixing ethyl alcohol with pure or diluted oxygen, or another gas, to produce an alcoholic vapor
that an individual can inhale or snort. An AVD does not include an inhaler, nebulizer, atomizer, or
other device that is designed and intended by the manufacturer to dispense either a substance
prescribed by a licensed medical provider authorized by law to prescribe the inhalant or chemical
substance possessed, or an over-the-counter medication approved by monograph or new drug
application under the Federal Food, Drug, and Cosmetic Act (21 U.S.C. § 301, et seq.), provided
the instrument is not used for the purpose of inducing a condition of intoxication through
inhalation. Violation of this section is not a lesser included offense of G.S. 90-113.22. (2007-134,
s. 2.)
§ 90-113.11. Possession of substances.
It is unlawful for any person to possess any compound, liquid, or chemical containing toluol,
hexane, trichloroethane, isopropanol, methyl isobutyl ketone, methyl cellosolve acetate,
cyclohexanone, ethyl alcohol, or any other substance which will induce a condition of intoxication
through inhalation for the purpose of violating G.S. 90-113.10. (1971, c. 1208, s. 1; 1979, c. 671,
s. 3; 2007-134, s. 3.)
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§ 90-113.12. Sale of substance.
It is unlawful for any person to sell, offer to sell, deliver, give, or possess with the intent to
sell, deliver, or give any other person any compound, liquid, or chemical containing toluol, hexane,
trichloroethane, isopropanol, methyl isobutyl ketone, methyl cellosolve acetate, cyclohexanone,
ethyl alcohol, or any other substance which will induce a condition of intoxication through
inhalation if he has reasonable cause to suspect that the product sold, offered for sale, given,
delivered, or possessed with the intent to sell, give, or deliver, will be used for the purpose of
violating G.S. 90-113.10. (1971, c. 1208, s. 1; 1979, c. 671, s. 4; 2007-134, s. 4.)
§ 90-113.13. Violation a misdemeanor.
Violation of this Article is a Class 1 misdemeanor. (1979, c. 671, s. 5; 1993, c. 539, s. 623;
1994, Ex. Sess., c. 24, s. 14(c).)

§ 90-113.14. Conditional discharge for first offenses.
(a)
Whenever any person who has not previously been convicted of any offense
under this Article or under any statute of the United States or any state relating to those
substances included in Article 5 or 5A or 5B of Chapter 90 pleads guilty to or is found
guilty of inhaling or possessing any substance having the property of releasing toxic vapors
or fumes in violation of Article 5A of Chapter 90, the court may, without entering a
judgment of guilt and with the consent of such person, defer further proceedings and place
him on probation upon such reasonable terms and conditions as it may require.
Notwithstanding the provisions of G.S. 15A-1342(c) or any other statute or law, probation
may be imposed under this section for an offense under this Article for which the prescribed
punishment includes only a fine. To fulfill the terms and conditions of probation the court
may allow the defendant to participate in a drug education program approved for this
purpose by the Department of Health and Human Services. Upon violation of a term or
condition, the court may enter an adjudication of guilt and proceed as otherwise provided.
Upon fulfillment of the terms and conditions, the court shall discharge such person and
dismiss the proceedings against him. Discharge and dismissal under this section shall be
without court adjudication of guilt and shall not be deemed a conviction for purposes of
this section or for purposes of disqualifications or disabilities imposed by law upon
conviction of a crime including the additional penalties imposed for second or subsequent
convictions. Discharge and dismissal under this section or G.S. 90-96 may occur only once
with respect to any person. Disposition of a case to determine discharge and dismissal
under this section at the district court division of the General Court of Justice shall be final
for the purpose of appeal. Prior to taking any action to discharge or dismiss under this
section the court shall make a finding that the defendant has no record of previous
convictions under the "North Carolina Toxic Vapors Act", Article 5A, Chapter 90, the
"North Carolina Controlled Substances Act", Article 5, Chapter 90, or the "Drug
Paraphernalia Act", Article 5B, Chapter 90.
(a1) Upon the first conviction only of any offense included in G.S. 90-113.10 or
90-113.11 and subject to the provisions of this subsection (a1), the court may place
defendant on probation under this section for an offense under this Article including an
offense for which the prescribed punishment includes only a fine. The probation, if
NC General Statutes - Chapter 90 Article 5A

2

imposed, shall be for not less than one year and shall contain a minimum condition that the
defendant who was found guilty or pleads guilty enroll in and successfully complete, within
150 days of the date of the imposition of said probation, the program of instruction at the
drug education school approved by the Department of Health and Human Services pursuant
to G.S. 90-96.01. The court may impose probation that does not contain a condition that
defendant successfully complete the program of instruction at a drug education school if:
(1)
There is no drug education school within a reasonable distance of the
defendant's residence; or
(2)
There are specific, extenuating circumstances which make it likely that
defendant will not benefit from the program of instruction.
The court shall enter such specific findings in the record; provided that in the case of subsection
(2) above, such findings shall include the specific, extenuating circumstances which make it likely
that the defendant will not benefit from the program of instruction.

Upon fulfillment of the terms and conditions of the probation, the court shall discharge
such person and dismiss the proceedings against the person.
For the purpose of determining whether the conviction is a first conviction or whether
a person has already had discharge and dismissal, no prior offense occurring more than
seven years before the date of the current offense shall be considered. In addition,
convictions for violations of a provision of G.S. 90-95(a)(1) or 90-95(a)(2) or 90-95(a)(3),
or 90-113.10, or 90-113.11, or 90-113.12, or 90-113.22 shall be considered previous
convictions.
Failure to complete successfully an approved program of instruction at a drug education
school shall constitute grounds to revoke probation pursuant to this subsection and deny
application for expunction of all recordation of defendant's arrest, indictment, or
information, trial, finding of guilty, and dismissal and discharge pursuant to G.S.
15A-145.3. For purposes of this subsection, the phrase "failure to complete successfully
the prescribed program of instruction at a drug education school" includes failure to attend
scheduled classes without a valid excuse, failure to complete the course within 150 days of
imposition of probation, willful failure to pay the required fee for the course as provided
in G.S. 90-96.01(b), or any other manner in which the person fails to complete the course
successfully. The instructor of the course to which a person is assigned shall report any
failure of a person to complete successfully the program of instruction to the court which
imposed probation. Upon receipt of the instructor's report that the person failed to complete
the program successfully, the court shall revoke probation, shall not discharge such person,
shall not dismiss the proceedings against the person, and shall deny application for
expunction of all recordation of defendant's arrest, indictment, or information, trial, finding
of guilty, and dismissal and discharge pursuant to G.S. 15A-145.3. A person may obtain a
hearing before the court of original jurisdiction prior to revocation of probation or denial
of application for expunction.
This subsection is supplemental and in addition to existing law and shall not be
construed so as to repeal any existing provision contained in the General Statutes of North
Carolina.
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(b)
Upon the dismissal of such person, and discharge of the proceedings against the
person under subsection (a) or (a1) of this section, such person, if he or she was not over
21 years of age at the time of the offense, may be eligible to apply for expunction of certain
records relating to the offense pursuant to G.S. 15A-145.3(a).
(c)
The clerk of superior court in each county in North Carolina shall, as soon as
practicable after each term of court in the clerk's county, file with the Commission, the
names of all persons convicted under such Articles, together with the offense or offenses
of which such persons were convicted.
(d)
Whenever any person is charged with a misdemeanor under this Article or
possessing drug paraphernalia as prohibited by G.S. 90-113.22 upon dismissal by the State
of the charges against him or her or upon entry of a nolle prosequi or upon a finding of not
guilty or other adjudication of innocence, the person may be eligible to apply for
expunction of certain records relating to the offense pursuant to G.S. 15A-145.3(b).
(e)
Whenever any person who has not previously been convicted of an offense under
this Article or under any statute of the United States or any state relating to controlled
substances included in any schedule of Article 5 of Chapter 90 of the General Statutes or
to that paraphernalia included in Article 5B of Chapter 90 of the General Statutes pleads
guilty to or has been found guilty of a misdemeanor under this Article, the person may be
eligible to apply for cancellation of the judgment and expunction of certain records related
to the offense pursuant to G.S. 15A-145.3(c). (1971, c. 1078; 1975, c. 650, ss. 3, 4; 1977, c.
642, s. 3; 1979, c. 431, ss. 3, 4; 1981, c. 51, s. 11; c. 922, ss. 5-7; 1997-443, s. 11A.118(a);
2009-510, s. 9(a)-(d); 2009-577, s. 7; 2010-174, ss. 13-15.)
§§ 90-113.15 through 90-113.19. Reserved for future codification purposes.
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